
STATE OF NEI'[ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Nealway, Inc.

for Redeterntnatlon of a Deficlency or Revlslon
of a Determlnation or Refund of Corporation
Franchise Tax under Artlcle 9-A of the Tax Law
for the Periods Begun January 1, 1981 through
January 1, 1983 and Periods Ended December 31,
1980 through Deeenber 31, 1982.

That deponent further
hereln and that the address
of the pet i tLoner.

Sworn to before me thLs
7th day of october,  1986.

to adnl"nLster oa

State of New York :
t t s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and Eays that
he/she ls an employee of the State Tax Comisglon, that he/she ls over 18 yeare
of age, and that on the 7th day of October, L986, he/she served the wlthLn
notlce of Declsion by eertl"fled mail upon Nealway, Inc. the petl"tloner tn the
wlthLn proceedlng, by encloslng a true copy thereof ln a securely sealed
postpaLd lrrapper addressed as fol-Lons:

Nealway, Inc.
South Street
Red Creek'  NY 13143

and by deposltlng s€rme enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted Statee Postel
Servlce wlthin the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee ls the petl.tlooer
set forth on sald ltraPPer 1g the Lagt known addrees

Pursuant to Tax Law sectLon 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetLtloo
of

Nealway' Inc.

for Redeternlnatl"on of a Deflclency or RevLslon
of a Determlnatlon or Refund of Corporatl"on
Franchlse Tax under ArtlcLe 9-A of the Tax Law
for the Perlods Begun January 1, 1981 through
January 1, 1983 and Periods Ended December 31,
1980 through Decenber 31., L982.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Co nlsslon, that he/she Ls over 18 years
of ager 8od that on the 7th day of October, 1986, he served the wlthln ootice
of Declslon by certLfled mal.l upon Sheldon G. Kal-l, the represeotatLve of the
petitloner Ln the wlthln proceedlng, by enclosLng a true copy thereof io a
securely sealed postpald lrcapper addressed as follows:

Sheldon G. Kall
3522 Jameg Street
Syracuse, NY 13206

and by deposltlng s€rme enclosed ln a postpald properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service wl"thln the State of New York.

That depooent further says that the sald addreasee is the represeotative
of the petl"tloner herel"n and that the address set forth on sald ltrapPer le the
Last known address of the representatlve of the petltloner.

Sworn to before ne thls
7th day of October,  L986.

Authorized to admlnlster oaths
pursuant to Tax Law sectlon 174
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October 7, 1986

Nealway, Inc.
South Street
Red Creek, NY 13143

Gentlemen:

Pleage take notlce of the Declsion of the State Tax Connleston eacloEed
herewith.

You have now exhausted your rlght of revlew at the adminlstratlv€ level.
Pursuaot to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to revlew aa
adverse declsion by the State Tax Comisslon rnay be inetl"tuted only under
ArticLe 78 of the Clvll Practlce Law and Rulesr and must be conmenced ln the
Supreme Court of the State of New York, AJ.bany County' wlthln 4 months fron the
date of thls not lce.

Inquiries concerolng the conputatLon of tax due or refund allowed Ln accordancs
wlth thLs decLslon uay be addressed to:

NYS Dept. Taxatl"on aod Ftnance
Audlt EvaLuatlon Bureau
Assessment Revlew Unlt
BulLdlng #9, State Campus
Albaoyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representative

Petlttoner I s Representatlve:
SheLdon G. Kal-l
3522 Jases Street
Syracuse, NY 13205
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon :

o f

NEAIWAY, INC. DECISION

for Redetermtnatl"on of a Deficlency or for :
Refund of Corporatlon Franchlse Tax under
Artlcle 9 of the Tax Law for the Perlode :
Begun January 1, 1981 through January 1, 1983
and the Perlods Ended December 31, 1980 :
through December 31, L982.

Pet i t ioner,  Nealway, Inc.,  South Street,  Red Creek, NewYork L3L43 f l led a

petLtlon for redeterminatlon of a deflciency or for refund of corporatlou

franchl.se tax under Artl.cl-e 9 of the Tax Law for the perlods begun January I,

1981 through Januarl 1, 1983 and the perlode ended December 31, 1980 through

December  31 ,  1982 (F l l -e  No.  53802) .

A hearlng was held before Arthur Btay, Hearlng Officer' at the offLces of

the State Tax Cornmlsgion, 333 East Waehlngton Street, Syracusg, New York on

December 4, 1985 at 1:15 P.M. with all documents to be submltted by February 18,

1986. Petitloner appeared by Sheldon G. KalL, Esq. The AudLt Dlvislon appeared

by John P. Dugan, Esq. (Janes De1la Porta, Esq.,  of  counsel) .

ISSUES

I. Whether it was necessary for the Audlt D{vLsion to conduct a fleld

audlt before lssuing notlces of defl"ciency.

II. I{hether petl.tloner le subJect to tax as a transportation corporatlon

under sections 183 and 184 of the Tax Law.

III. Whether petltloner ls entl.tled to allocate lts groas earnLngs to

sources wlthln and without New York State.
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FINDINGS OF FACT

I. Petltloner flled New York State Corporation Franchtee Tax Reports

under Article 9A of the Tax Law throughout the perlods ln lssue on Ehe baels of

a flscal year ended July 31.

2. On Aprll 27, 1984 the Audlt Dlvl"eion lssued six notlces of deflclency

pursuant to Artlcle 9 of the Tax Law to petltl"oner, Nealway, Inc. Three of the

notlces were lssued under sectl"on 183 of the Tax 1aw for the perlods begun

January 1, 1981 through January 1, 1983 and three were lssued under sectlon 184

of the Tax Law for the perlods ended Decenber 31, 1980 through December 3l,

1982 ln anounts as follows:

Sectlou 183

Period Begun

L /L I8L
L  /  L /82
L lL l 83
Total

Perlod Ended

12 l3L  180
L2 /3L l8 r
L2 /31 /82

Tax

$  7s .00
75  .00
75  .00

$E;00

Tax

$  887 .96
2 ,329 .38
2 ,845 .0L

56;dEZ:S

Interest

$-0-
24 .L4
10 .53

w7

Sect lon 184

Interest

$-o-
85  .54

278.56
$564;rd

Credit

$ 7s .00

$-7m

Credlt

$ 887 .96
2,063.60

8 6 0 . 9 0
$T6ffi6',

Anount Due

$-0-
99 .L4
85  .53

$iffi

Anount Due

$ -o-
35L.32

2 ,262 .67
w'im

3. The Lssuaaee of the foregolng notLces of deflclency were premlsed upon

the Audlt Dlvlslonfs posltlon that petl"tloner was subJect to tax under sectione

183 and 184 of the Tax Law as a transportatlon corporation. The amount of tax

asserted to be due under section 183 of the Tax Law was the nlnlnun amount.

The amount of tax asserted to be due under sectLon 184 of the Tax Law wag based

on the corporatlon franchl.se tax reports flled by petltloner for the reepectlve

years ln lssue. Slnce petLtloner reported lts lncome on a flscaL year endlng
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July 31 and a transportatton corporatlon ls requLred to report iocome on a

calendar year basLs, the Audlt Dlvl,slon pro rated petLtLooerrs lncomer oo 8

nonthLy basie, to the respectlve years tn l"ssue.

4. Prior to the l.ssuance of the notlces of deflcl€rclr the Audlt Dlvieion

engaged la correspondence wlth petittonerts representative. In the course of

thls correspondence lt was dlscLosed that petitloner lras an agricultural hauler

and that lt was petitlonerrs practlce to brl"ng its trucks to the flelds of a

farmer, load the crop onto ehe truck and dellver the crop to the flret processor.

PetLtloner aLso transported fertll lzer from a fertlLizer company to a farmer

and, in many instances, spread the fertlLlzet on the flelds. Petltloner aleo

dlsclosed that lts gross receLpts were the same amount aa the gross l.ncome

reported on lts New York State corporate franchlse tax reports.

5. Petitloners records do not allocate the locome recelved to lts varloua

activl.tles. Ilowever, petitloner maintained that an aLlocatlon could have been

developed lf lt had been asked to do so.

6. AlL of the lncome earned by petitloner for the fLscal year ended

July 31, 1981 wasr earned ln New York. Durlng its fiscal years ended July 31'

1982 and JuLy 31, 1983, petLtioner commenced its activltLes in FLorlda and

contlnued north to New York. Accordingly, petlcioner malntalned that lts

corporat,lon franchLse tax reports for the flgcal years eoded July 31' l '982 and

JuJ-y 31, 1983 were 1o error lnasmuch as an alLocatlon of lncome had not beeo

clal"med.

7. At the hearing, petltioner submitted an all-ocatlon schedule whl.ch

purported to compute the taxes due under ArtLcle 9 of the Tax Law. In order to

complete thLs scheduler petitloner allocated ftfty percent of tts tanglble

pereonal property to New York and the balance of lts tangl.ble pereonal property
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to Florlda slnee petltloner's representatLve had no records of where the trucks

actually were. Slnce petltloner had bank accounts lu Red Creek, New York and

in Fort Myers, Florida, petitlonerts accountant allocated the recelpE and wage

factors, respectively, by the bank where the deposlt or wlthdrawal wae made.

8. Petitloner Ls not orgatLzed to do buslnees under the New York State

TransportatLon Law.

9. No evldence nas presented as to the yearly nlleage incuned on peti-

tioner I s vehlcl-es.

CONCLUSIONS OF LAW

A. That the lssuance of a Notlce of Deflclency must be preml"sed upoa a

factual basl-s (l4atter of A & Vlctor Manufacturlng Co., Inc., State Tax Counlgston,

July 18, 1984).  In thls instance, the correspondence betweea petLt lonerrs

representatl"ve and the Audtt Dlvlelon clearly estabLLshes that the Audlt

Divlslon had a factuaL basis for lssulng the notices of deflciency. There la

no requlrement that the Audlt Dlvislon conduct a fleld audlt when lt relles on

doll-ar amounts supplled by the taxpayer.

B. That whether a corporatlon ls properly classlfied and held subJect to

taxatlon under ArtlcLe 9 or under ArticLe 9-A ls to be deternlned fron an

examlnatlon of the nature of l"ts buelness actlvitles (see Matter of McAlLister

B r o s . ,  I n c .  v .  B a t e s , 2 7 2  A p p  D l v  5 1 1  l - v  d e n l e d  2 9 7  N Y  1 0 3 7 ) .

c. That "[t]n tts ordinary sease, ttraneportattonf comprehends any real

carrylng about or fron one place to another... It lnplles the taklng up of

persons or property at some polnt and puttl.ng them down at another, and slgolflee

at least a movement of some sort between termtnl or placee.tt 87 C.J.S. Transpor-

tatLon.
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D. That 1t ls undl"sputed that petl"tionerrs princlpal buslnese activlty

conslsted of transportl"ng crops and fertiLLzer and spreadlng fertll lzer on

fiel-ds ln connectlon wlth farnlng. Petltloner nas therefore prlnclpally

engaged l"n the conduct of a transportatlon buslness wlthlo the ordLnary meanlng

of that tern and withln the neanlag of Article 9 of the Tax Law. That petltloner

often "confines lts transportl-ng to a llnLted area ls of no consequence eince

lt is not necessary that ftransportatlonf be between two deflnlte points and,

lf there ls forward movement, dlstance ls not Lnportant (cttations onttted).rl

l lat ter of  Joseph A. Plt ts Trucklng, Inc.,  State Tax Conrmlsslon, July 18, L984.

Furthermore' the fact that petltlonerfe buelness prlnarlly eerves agrlculture ls of

no conseguence, for the statute draws no digtlnctton among transportatton corpora-

tions eervtng partt"cuLar ladust,rles.

E. That since nl.nimum tax nas agserted to be due pursuant to sectlon 183

of the Tax law, any dlseusslon of an allocatLon of l"ncone wlth respect to the

notices of defLciency tssued pursuant to section 183 of the Tax Law ls lrrelevant.

F. That an allocatlon of gross earnlngs pursuant to sectlon 184 of the

Tax Law Ls premlsed upon nLleage withln and wtthout New York State. Stnce

PetLtloner has not presented any lnformatlon as to lts mLleage, petLtloner has

not establl.shed that Lt is entltled to an allocation of lts grose earntuge.

G. That the petitlon of Nealway, Ioc. la denied and the not,lces of

deficlency are sustal.ned.

DATED: Albany, New York STATE TN( COMI'fISSION

00I 0 ? l$80
PRESIDENT


